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Housekeeping
• All on mute. Use Questions function for
substantive questions and for technical concerns.
• Problems getting on the webinar? Send an email to NCLER@acl.hhs.gov.
• Written materials and a recording will be
available at NCLER.acl.gov. See also the chat box
for this web address.
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About NCLER
The National Center on Law and Elder Rights (NCLER) provides
the legal services and aging and disability communities with
the tools and resources they need to serve older adults with
the greatest economic and social needs. A centralized, onestop shop for legal assistance, NCLER provides Legal Training,
Case Consultations, and Technical Assistance on Legal Systems
Development. Justice in Aging administers the NCLER through
a contract with the Administration for Community Living’s
Administration on Aging.
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About NCLC
Since 1969, the nonprofit National Consumer Law Center® (NCLC®)
has used its expertise in consumer law and energy policy to work
for consumer justice and economic security for low-income and
other disadvantaged people, including older adults, in the U.S.
NCLC’s expertise includes policy analysis and advocacy; consumer
law and energy publications; litigation; expert witness services, and
training and advice for advocates. NCLC works with nonprofit and
legal services organizations, private attorneys, policymakers, and
federal and state government and courts across the nation to stop
exploitative practices, help financially stressed families build and
retain wealth, and advance economic fairness.
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About NHLP
National Housing Law Project (NHLP) is a legal advocacy
center focused on increasing, preserving, and improving
affordable housing; expanding and enforcing rights of lowincome residents and homeowners; and increasing housing
opportunities for underserved communities. Our organization
provides technical assistance and policy support on a range of
housing issues to legal services and other advocates
nationwide.
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Mortgages in the Pandemic
• Since the onset of the COVID-19 pandemic, 8.2
million home mortgages throughout the U.S. have
entered into forbearance
• 79% of those are now performing, have voluntarily
paid off, or are on a loss mitigation plan
• Fed. Res. Bank of Phila./Black Knight Data Dec. 7, 2021
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Status of Loans Ever in a COVID-19
Forbearance as of December 7, 2021

Chart: Fed. Reserve Bank of Phila./Black Knight, Fig 2, p. 2, Dec. 17, 2021
7

Mortgage Loans in Forbearance by Investor
Type as of December 7, 2021
Counts and Balances

FHA/VA

GSEs

PLMBS

Portfolio

Total

Active Loan Count (Mil)

12.1

27.9

2.5

10.5

53.0

Loans in Forbearance - Counts

314,189

295,865

126,485

146,908

883,447

UPB of Loan Balances in
Forbearance – UPB ($Bil)

65

63

24

18

170

Share of Loans in Forbearance

2.6%

1.1%

5.1%

1.4%

1.7%

Adapted from Fed. Reserve Bank of Phila./Black Knight, Table 1, p. 1, Dec. 17, 2021
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Projected Forbearance Exits as of December 7, 2021

Adapted from Fed. Reserve Bank of Phila./Black Knight, Fig 1, p. 1, Dec. 17, 2021
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Reverse Mortgages
As of October 31, 2021:

Category
Property Charge Called Due & Payable

Total Count With
Borrower Requested
Total Count COVID Extension
4,057

734

Property Charge Foreclosure

11,893

2,243

Property Charge Pre-Due & Payable

12,819

565

Totals

28,769

3,542
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Agenda
• HAF: Treasury guidance
• HAF: State programs
• HAF: Role of servicers
• HAF: Interaction with loss mitigation options
• Moratoriums and forbearances
• Post-forbearance options
• Loss mitigation process
• HAF: Implementation challenges
• Escalations/appeals & reporting
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Homeowner’s Assistance Fund

Section 3206 of the American Rescue
Plan Act of 2021 (1 of 2)
• American Rescue Plan included Homeowner
Assistance Fund, with $9.96 billion in funding to
Treasury, to be disbursed to states, territories, and
tribes.
• Purpose: “preventing homeowner mortgage
delinquencies, defaults, foreclosures, loss of
utilities or home energy services, and
displacements of homeowners experiencing
financial hardship after Jan 21, 2020.”
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Section 3206 of the American Rescue
Plan Act of 2021 (2 of 2)
• Funds targeted to low- and moderate-income
homeowners based on area median income and also
to “socially disadvantaged individuals.”
• Qualified expenses: include mortgage payment
assistance, mortgage reinstatement or payment of
other housing related costs related to forbearance,
delinquency or default; principal reduction; facilitating
interest rate reductions; payment assistance for
utilities, internet, homeowner’s/ flood/mortgage
insurance; and HOA or similar charges.
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U.S. Treasury Guidance (1 of 2)
(Updated November 12, 2021)

•

•
•
•

The guidance provides that HAF funds can be used to
cover arrearages prior to Jan. 21, 2020, and a
hardship that began before that date but continued
or worsened after can be a qualifying hardship.
Encourages broad and flexible use of waivers for
documentation.
Promotes engagement with community groups.
Discourages exclusion based on bankruptcy,
foreclosure status, other liens, credit score, or
previous cash-our refinances.
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U.S. Treasury Guidance (2 of 2)
(Updated November 12, 2021)

• Establishes Treasury’s templates as the default text.
• Income limits
• “Incomes equal to or less than 150% of the area median
income or 100% of the median income for the United
States, whichever is greater.”

• Qualifying Mortgage

• Reverse mortgage, a loan secured by a manufactured
home, or a contract for deed (also known as a land
contract) may fall within the mortgage definition
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State Specific Programs: HAF Plan Status

Source: National Council of
State Housing Agencies: HAF
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State HAF Measures: Examples
• D.C. B24-0612 extended foreclosure moratorium to
June 30, 2022
• Maryland Commissioner of Financial Regulation
Industry Advisory Guidance: standards set forth in 12
CFR §1024.41 are considered applicable once a servicer
receives notice that a borrower has applied for HAF.
• New Jersey Supreme Court has authorized
homeowners to request an additional stay if
homeowners are eligible for relief through HAF.
• Rhode Island allows homeowners in bankruptcy to
obtain permission to apply for HAF
• Vermont allows an automatic 60 day stay if homeowner
provides notice they have applied for HAF
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Servicer Participation in HAF
• Servicer participation not required for servicer to
accept HAF funds but impractical for many states
• Servicer Collaboration Agreement
• Common Data File
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HAF Common Data File Sequence Flow

20

Interactions with Other Loss
Mitigation Options
• Existing waterfalls
• Partial reinstatements
• CFPB streamlined rule
• Current FHA/GSE rules either pause foreclosures
only after application is approved or provide
discretion
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Loan Modifications:
Investor Guidelines
• The first step is to determine the relevant investor
guidelines:
• Government insurers/guarantors

• Federal Housing Administration (FHA)
• Veterans Administration (VA)
• U.S. Department of Agriculture (USDA)/Rural Development
(RD)

• Private label securitized loans
• Portfolio–private investor owned loans

• Resource: Chart: Summary of Foreclosure
Alternatives for Borrowers with Covid-19 Hardships
(nclc.org)
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Fannie Mae & Freddie Mac
• Fannie Mae Loan Look Up
• Freddie Mac Loan Look Up
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Refresher: Moratoriums
• Fannie Mae, Freddie Mac, FHA, VA, and USDA all
ended their foreclosure moratoriums on July 31, 2021
• FHA
• Mortgagee Letter 2021-24 explains when a borrower can
get a full 12 months of forbearance (see chart on page 4 of
Letter and follow up discussion)
• Depends on when entered into forbearance

• Fannie/Freddie

• Up to 18 months if entered on or before 2/28/21
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Post-Forbearance Concepts
• Partial claims/deferrals
• Combining partial claims with loan modifications
• Targeted payment reductions
• Streamlined process
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Fannie Mae and Freddie Mac
Waterfall if can’t reinstate
1. COVID-19 Payment Deferral
2. Flex Modification (in accordance with the
requirements described in Bulletin 2020-7, if
applicable)
3. Standard Short Sale
4. Standard Deed-in-Lieu of Foreclosure
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Basic Flex Modification Waterfall
• Five Steps (See Fannie Mae LL 2016-06 pp. 4-6)
1. Capitalize arrears
2. Set fixed interest rate

**now available if LTV is below 80% with COVID hardship

3. Extend term to 480 months
4. Principal forbearance (in two stages)

FHA’s COVID-19 Responses
• Key resource:

• FHA Single Family Housing Policy Handbook 4000.1

• HUD/FHA Mortgagee Letters (ML)
• ML 2020-06 (4/1/2020)

• Addresses COVID-19 forbearance access
• Created a standalone partial claim for resume payment after COVID-19
hardships
• Forbearance schedule modified ML 2021-24 (9/27/2021)

• ML 2021-15 (6/25/2021)

• Added Advance Loan Modification (ALM) as a “pre-waterfall” loss
mitigation option for COVID-19 hardship; targets 25% payment reduction
w/o application
• Revised forbearance access

• ML 2021-18 (7/23/2021)

• FHA’s total revision to the options available to address COVID-19
hardships
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FHA FAQs for Homeowner
Assistance Fund
• As permitted by jurisdiction’s HAF program, HAF funds
may be used toward FHA-insured mortgage or any
partial claim
• Based upon the allowable uses of the state’s HAF funds,
FHA permits the application of HAF funds to pay for
delinquent Property tax and insurance (T&I) on
defaulted HECMs
• If the Mortgagee is notified that a Borrower being
evaluated for FHA loss mitigation has qualified for the
Homeowners Assistance Fund (HAF), the Mortgagee
must apply the HAF funds as permitted by the State’s
HAF requirements—seek further clarification if needed.
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Home Equity Conversion Mortgage
(HECM) Policies
• Statute: 12 U.S.C. § 1715z-20
• HUD Regulations: 24 C.F.R. Part 206
• HECM Final Rule: 82 Fed. Reg. 7094 (effective
September 19, 2017) Redline Copy
• Mortgagee Letters
• HECM Handbook 4235.1
• FAQs
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HECMs: “Due and Payable” Events
• The last surviving borrower dies
• The last surviving borrower sells the home or
conveys title (however, borrowers can convey title
after closing as long as they retain at least a life
estate interest in the property)
• The borrower changes their principal residence
• A borrower may be away from the home for up to 12
months if the absence is due to medical reasons.

• Borrower fails to pay property charges or maintain
the property in “saleable” condition
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HECMs: Available Property Charge
Loss Mitigation Options (1 of 2)
• Repayment plan (Option 1, ML 2015-11)

• Includes any property charges coming due in next 90
days
• Not include HOA dues
• Term as long as 60 months, unless shorter is affordable
(25% of surplus income rule)

• At-Risk Extension (Option 2, ML 2015-11)

• Youngest borrower over age 80
• Critical circumstances, including terminal illness, longterm disability, or “unique” occupancy need
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HECMs: Loss Mitigation Options (2 of 2)
• ML 2016-07: Informal Delay of Due and Payable Notice

• If arrears less than $2,000; and
• Borrower expressed willingness to pay and is attempting to pay or
lender has not yet been able to reach the borrower.
• Not available after loan already called due (per HUD NSC).

• ML 2016-07: Mortgagee-Funded Cure

•
•
•
•
•

• Advanced amount is not added to HECM loan balance;
• Advanced funds may not be included in a claim to HUD; and
• Mortgagee agrees not to assign loan for three years after the cure.

Homeowner’s Assistance Fund (if state program allows it)
Mediation (if state has a program)
Reinstatement
Refinance
Chapter 13 Bankruptcy

33

Veterans Affairs
• Total update for borrowers facing COVID hardships
through VA Circular 26-21-13 and attachments
• VA creates three categories of borrowers:
• Borrowers who can afford to restart their pre-hardship
mortgage payments and can pay their arrears;
• Borrowers who can afford to restart their pre-hardship
mortgage payments, but need help to cover arrears
(new partial claim program, 38 CFR 36.4800, et seq.);
and
• Borrowers who cannot afford their pre-hardship
payment (modification with target payment, can be
combined with partial claim).
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USDA Guaranteed
• USDA added an option for borrowers facing COVIDhardship.
• If borrowers facing COVID-19 hardships cannot
afford standard relief measures, the servicer should
evaluate for a COVID specific modification.
• Like the VA, the USDA modification targets a 20%
reduction in the principal and interest payment.
• The reduction is achieved through a combination of an
interest rate reduction, term extension, and Mortgage
Recovery Advance (like a partial claim).
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Loss Mitigation Escalations
• Escalations

• FHA: contact National Servicing Center, (877) 622-8525
• VA: talk to assigned VA loan technician—if don’t know,
call 877-827-3702
• USDA: Servicing contacts link
• Fannie Mae: NCLC:_escalations@fanniemae.com

• Note this is a special email address for housing counselors and
consumer attorneys representing homeowners with COVID
hardships where the servicer has not been able to resolve the
presenting issue(s) – you should provide specific details about
the improperly applied policy and use the designated thirdparty authorization.

• Freddie Mac: 1-800-Freddie, Option 2
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Non-Federally Backed Loans
• Roughly one-third of home mortgages
• CARES Act never applied to them
• Servicers may have treated like federally-backed for
forbearance purposes
• Post-forbearance options will depend on
securitization terms (PSA) or lender’s own guidelines
• Borrower may use RESPA Request for Information to
learn guidelines
• Disclosure should be part of obligation to participate
in mediation in good faith
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CFPB Mortgage Servicing Rule :
Procedural Safeguards
• From 8/31/21 to 12/31/21, servicer could not make
the “first notice or filing” necessary to initiate
foreclosure under state law unless one of three
safeguards was satisfied.
• Foreclosure starts have significantly increased in
2022 following expiration of the safeguards.
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Early Intervention
• Information for borrowers in forbearance in “live
contact” with servicer:
• Servicer must (orally) provide info regarding:

• date forbearance is scheduled to end;
• each type of forbearance extension, repayment options,
and other loss mitigation options,
• actions borrower must take to be evaluated for such
options; and
• at least one way borrower can get contact information
for homeownership counseling services.

• Expires Oct. 1, 2022.
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Real Estate Settlement Procedures Act (RESPA):
Complete Application Framework
• Most RESPA protections are triggered by receipt of a
“complete application”

• Servicer “has received all the information that the servicer
requires” to evaluate for “the loss mitigation options
available to the borrower.” (§1024.41(b)(1))
• Borrower provides all required information within
borrower’s control even if additional information not in the
control of the borrower is required (e.g., credit report, title
search)

• Servicer has duty to assist in completion (reasonable
diligence)
• Avoiding “piecemeal” reviews for one option at a time
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Streamlined Modifications
• New exception permits servicer to offer a loan
modification based on an incomplete application,
provided that:
• Loan term no more than 480 months
• Does not cause payment to increase
• Deferred amounts, if any, are non-interest bearing
(partial claim, etc.)
• Waiver of late charges, penalties, stop-payment fees
• COVID-19 hardship

• If can’t pay streamlined payment, servicer must
resume application process for “complete
application”
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Foreclosure Pause & HAF

HUD FAQ
• If a Borrower has applied for the Homeowner
Assistance Fund (HAF), should the Mortgagee pause
the Loss Mitigation evaluation or foreclosure action?

• The Mortgagee may only place the loss mitigation evaluation
or foreclosure action on hold when they are notified that the
Borrower has received final approval for the Homeowner
Assistance Fund (HAF) funds. Delaying the completion of loss
mitigation increases the Borrower’s delinquency, and may
make it more difficult to bring their mortgage current since
there is no guarantee the Borrower will be approved for HAF
funds.

• Topic Number: KA-05992
• HUD FHA FAQ (then do a search in the middle of the
screen for “HAF”)
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GSE Policies on HAF & Foreclosures:
Fannie Mae
• “If a mortgage assistance fund program provider notifies the
servicer that a borrower has been approved for mortgage
assistance and the servicer believes the funds will fully
reinstate the mortgage loan, the servicer is authorized to
postpone foreclosure actions for 45 days.”
• “The servicer may extend the suspension of foreclosure
actions beyond 45 days, as necessary, to facilitate the
processing of the mortgage assistance, provided that
• it continues to validate with the mortgage assistance fund program
provider that the borrower’s status has not changed,
• the action is in compliance with its agreement with the mortgage
assistance fund program provider, and
• it obtains Fannie Mae’s prior approval for any suspension beyond
60 days.”

• Fannie Mae Servicing Guide
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GSE Policies on HAF & Foreclosures:
Freddie Mac
• (e) Foreclosure actions
• Servicers may postpone foreclosure activity in accordance with the
Guide and applicable law for up to 45 days if they have been notified
that the Borrower is participating in a mortgage assistance program and
they have a good faith belief that the participation with the program will
cure the Borrower’s delinquency.
• The Servicer may extend the suspension of foreclosure actions beyond
45 days, as necessary, to facilitate the processing of the mortgage
assistance, provided that:
• It continues to validate with the mortgage assistance provider that the
Borrower’s status has not changed
• The action is in compliance with its agreement with the mortgage assistance
provider; and
• It obtains Freddie Mac’s prior approval for any suspension beyond 60 days

• Freddie Mac Guide Section 9212.1
• Summary: Servicer has DISCRETION to halt foreclosure at HAF
application.
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HAF Challenges

HAF Implementation Challenges
• Eligibility

• income, DTI, loss mitigation status, type of
loan/obligation, ownership interest, funding caps

• Application procedures

• language and disability access

• Documentation requirements

• heirs/tangled title, IDMe, type of income
documentation, hardship documentation

• Marketing and outreach
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Escalation/Appeal Options
• Many state programs offer an appeals process or
way in which to have a denial reviewed
• HAF State Plan Tracker
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HAF Reporting Requirements
Treasury has issued HAF
reporting requirements
Interim Reports due
March 3, 2022
Quarterly Reports due by
May 16, 2022
State dashboards available
in some jurisdictions
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Questions?

Visit Our Website: ncler.acl.gov
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Case Consultations
Case consultation assistance is available for
attorneys and professionals seeking more
information to help older adults. Contact
NCLER at ConsultNCLER@acl.hhs.gov.
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Policy
•

Fannie Mae
•
•
•

•

Lender Letter 2021-07 (Updated 11/17/21)
Lender Letter 2021-02 (Updated 6/30/21)
Fannie Mae Servicing Guide

Freddie Mac
•
•
•
•

Freddie Mac Bulletin 2021-35
Freddie Mac Bulletin 2021-24
Freddie Mac Bulletin 2021-8
Freddie Mac Seller/Servicer Guide
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Fannie and Freddie
COVID-19 Payment Deferral
• For borrowers who have resolved a temporary
hardship and can resume their monthly contractual
payments but cannot afford either a full
reinstatement or repayment plan to bring the loan
current.
• Fannie Mae Lender Letter LL-2020-07; 2021-07
• Freddie Mac Bulletin 2020-15; 2021-8
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Policy Resources
• VA

• VA Circulars, including

• VA Circular 26-21-13, Exhibit A, Exhibit B
• VA Circular 26-21-20

• VA Handbook M26-4, Chapter 5

• USDA (Guaranteed Loans)

• USDA Handbook HB-1-3555, Chapter 18
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